INTRODUCTION
In putting together this talk, I wanted to explore regionalism in terms of how it fits into the multilateral trade regime and examine its effects on domestic policy. In this short piece, I use the North American Free Trade Agreement (NAFTA) as a looking glass through which we may understand the legal paradigm that allows the public issue of trade law to intersect with the private interests of private investors through the investment regimes. Regional and bilateral trade regimes have not only been shaped within the traditional paradigms of the General Agreement on Tariffs and Trade (GATT), but also according to their own sets of rules intended to address specific "regional" and domestic issues. NAFTA, in particular, provides us with a lens into understanding the relationship between private investment and the actors -both state and non-state -that influence and participate in trading systems in their larger contexts. The complex interplay between regional and bilateral agreements, state and non-state actors, and private investment regimes, makes us question traditional notions of what is purely domestic policy in the context of trade.
Regional trade agreements may exhibit negative impacts on the multilateral trade regime because of their exclusive, discriminatory and distortive effects.' However, they also have positive effects on free trade through the maximization of regional economic opportunities and increased economic integration.
2 Be that as it may, regional agreements are a reality and they are on the rise; the United States alone has entered into around ten new agreements and/or trade negotiations since 2003.
3 They are also very much alive through their dispute settlement bodies. The recent failure of the Doha Round of the World Trade Organization (WTO) proves that multilateralism is at risk. 4 Still, Member States continue to bring cases before the dispute settlement bodies of the WTO, indicating that the multilateral trade system has ongoing importance in certain contexts. Moreover, private investors look to the WTO's adjudication of national treatment to bolster their own arguments that a nation's regulatory measures are "discriminatory" towards a private investment. 5 If the multilateral system of trade is to survive, the WTO should remain the focal point of that system; therefore, the WTO must be the coordinating force that balances the multi-tiered aspects of free trade agreements.
I. SUPRANATIONAL/NATIONAL OVERLAPS
By focusing on where various regimes -whether multilateral, regional, or domestic -overlap, I hope to illustrate where increased coordination among the regimes is possible and thereby increase legitimacy within the multilateral framework of the WTO. It is in unpacking these overlaps that "private" regimes emerge as key players that not only influence the formulation of domestic regulatory policy, but also link the international and domestic trade regimes. 6 In general, two layers of adjudicatory processes exist in the context of regulatory measures: (1) the domestic processes employed by administrative bodies and state and federal courts; and (2) the supranational adjudication by WTO panels and regional tribunals. At the domestic level, it can be unclear whether areas such as environmental or health measures fall under the aegis of state or federal law. We have seen this in environmental policy, for example: states like California have passed regulations modeled after the Kyoto Accords, even though the United States has not signed onto that international agreement. 7 with several Latin American regions and countries, including Central America, Ecuador, Bolivia, Panama, and Peru. See Office of the U.S. Trade Representative (USTR), Americas, http://www.ustr.gov/WorldRegions/Americas/SectionIndex.html (last visited Apr. 10, 2009) (listing regional and bilateral trade agreements in the Americas that are pending or currently in force). Massachusetts, on the other hand, has tried to push the federal Environmental Protection Agency (EPA) to pass regulations dealing with fuel emissions 8 causing global warming.
More recently, contaminated pet food and unsafe toys imported from China have stirred anti-globalization sentiment among consumers in the United States and across the world. 9 If the United States were to pass regulations making it more difficult to import such products due to health concerns, which WTO and regional agreements presumably allow through the Agreement on the Application of Sanitary and Phytosanitary Measures and Agreement on Technical Barriers to Trade,' 0 it could have implications for U.S. compliance with WTO national treatment requirements and any bilateral treaty between the United States and China that protects mutual most favored nation treatment." For example, although the SPS and TBT Agreements allow for the passage of "legitimate" measures concerning public health and safety, international tribunals struggle with distinguishing "legitimate" measures from illegitimate ones because all such measures have some discriminatory effect on free trade. Another example of the supranational and national overlap in Massachusetts is recent legislation prohibiting the use of trans-fat in restaurants and grocery stores. Not only does this raise questions as to whether such health measures would be supported under U.S. dormant commerce clause jurisprudence, it also raises concern about whether such legislation, although seemingly legitimate, could compromise U.S. compliance with national treatment obligations under the GATT. While some health and safety measures are allowed under the WTO agreements, the scope of such permissible measures is narrow. See 2007 MA H. B. 2147 (MA In this way, local governance can be influenced by the supranational adjudicatory processes. 13 However, these are the overlaps occurring at the domestic level or those having transnational implications. The focus of this essay is instead on the inter-systemic overlaps within the trade regimes--the multilateral and the regional and the private investment regime with the public trade regime.
A. Inter-Systemic Approach

Multilateral/Regional Overlap
In illustrating where the private investment regime can intersect with the public trade regime, the focus will be on the private investment chapter of NAFTA, Chapter 11. Moreover, in describing the "private right of action," this essay refers to actions brought directly before the NAFTA Chapter 11 tribunal by private investors alleging national treatments violations to their investments by their host governments.' 4 The use of "public rights of action" refers to those disputes brought by governments for trade matters, without regard to any private actors who may have strongly influenced their governments' decision to bring these disputes in the first place.' 5 Though seemingly different, particularly in the remedies they provide to participating parties, the adjudicatory regimes that apply to private and public rights of action share in their common interests, their legal jurisdictional spaces and in their impact on domestic governments.1 6 Furthermore, international tribunals in the context of both private and public rights of action depend on domestic governments to enforce their judgments.
Within this context, there are Vertical Overlaps in which specific trade issues at the regional level converge with those at the multi-lateral.' 7 The U.S. Neither tribunal looked to the other's determination for guidance; however, their outcomes did coincide. Softwood Lumber, on the other hand, has been more challenging for WTO and regional panels alike.
Public and Private Regimes overlap
Among other things, globalism has given rise to a plurality of legal regimes. In the context of trade, the SoftwoodLumber and High Fructose Corn Syrup disputes demonstrate that similar trade issues may be resolved both by a regional tribunal and by a multilateral one. Public rights of actions may be resolved differently by different tribunals or, as in the case of the High Fructose Corn Syrup dispute, they may coincide. In any event, these cases exemplify the 
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way in which globalism has led to hybridity within the legal landscape, one in which "normative conflict among multiple, overlapping legal systems is unavoidable."
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NAFTA also reveals another result of this hybridity: one in which government-to-government resolution of trade disputes (public rights of action) may eventually evolve into private rights of actions for private investors. To illustrate this, we can once again look to the softwood lumber dispute between Canada and the United States and the sweetener dispute between Mexico and the United States.
Pope & Talbot v. Canada, 22 is one example of a foreign investment dispute between the United States and Canada. In this case, a U.S. investor in Canadian softwood lumber brought an investor-state dispute under Chapter 11 of the NAFTA for export bans and other measures imposed by the Canadian government that allegedly had a detrimental effect on the investment. Other foreign investment disputes involving the softwood lumber issue between the United States and Canada also arose around the same time. 2 3 But in these early cases, the NAFTA tribunal clarified that antidumping and countervailing duty 24 policies were not to be considered in the investor-state arena. Despite the challenges international tribunals face in defining their jurisdictional scopes when dealing with similar issues that arise in both public and private rights of action, government disputes may eventually give rise to private disputes involving foreign investors. In this way, government actions regarding trade will impact foreign investment. What is interesting about the SoftwoodLumber cases is that they show that in their early years, NAFTA investment tribunals had a perceived need to unpack the public rights of action from private ones; that is, to disconnect the overlap between trade matters from investment matters. This issue did not arise again in the context of NAFTA until 2005 25 with Methanex Corporation v. United States ofAmerica. In unpacking these horizontal public/private overlaps, the proximity of interests among free traders, which is brought by a private investor against a host government.
Multilateral/Regional Substantive Law Overlap
Horizontal and vertical overlaps also exist in the adjudication of domestic regulatory measures, which may result in national treatment violations both at the regional and multilateral levels. Disputes regarding alleged national treatment violations are those involving regulatory, fiscal, or non-fiscal measures. Under the GATT, WTO panels adjudicate these measures under Article HI of GATT. 2 s NAFTA incorporates Article III when dealing with trade in goods. 29 Chapter 11 of NAFTA contains its own national treatment provision that requires host governments to "accord to investors [and their investments] of another Party treatment no less favorable than it accords, in like circumstances, to its own investors with respect to the establishment, acquisition, expansion, management, conduct, operation, and sale or other disposition of investments." 30 In dealing with matters of national treatment, the understanding of the word "like" becomes important in assessing the legitimacy of regulatory measures. 3 ' Moreover, NAFTA Chapter 11 tribunals tend to look to WTO interpretations of national treatment under Article HI for guidance in understanding the words "like circumstances," even if they do not necessarily import Article mI WTO adjudication of national treatment into their own 32 decisions.
To illustrate this substantive law overlap, it is helpful to focus on a recent investor-state dispute under Chapter 11 of NAFTA, Corn Products International v. United Mexican States. 33 This case, along with ADM v.
26. See Trujillo, supra note 6 (discussing the horizontal public/private overlaps). 27. There seems to be a correlation between the governments bringing a trade dispute and the nationality of a private investor bringing an investor-state dispute on similar issues and against the same government. For more on this see generally id.
28. The first sentence of GATT Article III: 4 reads, "The products of the territory of any contracting party imported into the territory of any other contracting party shall be accorded treatment no less favourable than that accorded to like products of national origin in respect of all laws, regulations and requirements affecting their internal sale, offering for sale, purchase, transportation, distribution or use. 
II. WTO, NAFTA, AND DISAGGREGATING OVERLAPS
Through the adjudicatory processes ofNAFTA, we can better appreciate ways in which the public regime of trade and the private regime of investment overlap. Furthermore, the various NAFTA tribunals have provided various venues for state and non-state actors to discuss and litigate their disputes with trading partners. However, NAFTA also reveals to us that these same adjudicatory processes may be used to harness power among the various actors through forum-shopping. Investors looking for jurisprudence to give weight to their national treatment arguments look to the WTO for guidance. 42 Governments attempting to exert pressure against their counterparts in a trade dispute bring disputes before a regional tribunal and a WTO panel almost simultaneously, such as in the Softwood Lumber disputes.
Finally, governments may indirectly aid their own private entities holding investments in countries with which the government has entered into trade agreements by bringing a trade dispute on similar substantive issues to those that are found in an investment dispute by their private entities. The High Fructose Corn Syrup dispute is an example of this.
For these reasons, it is important that in dealing with national treatment violations, the WTO recognize the overlaps that exist among various trade regimes and, in turn, take on a stronger adjudicatory role in this regard. To do this, WTO panels should consider the effect of their decisions on regional tribunals. Furthermore, when issues are better settled at the regional level, WTO panels can defer to regional adjudication of certain matters. and determination whether a government action violated national treatment requirements).
brought by the United States. 43 The WTO had jurisdiction to decide on matters under its Covered Agreements; 44 therefore, it could also decide on the issue of whether the Mexican tax was placed in violation of national treatment requirements of the GATT Article III. However, Mexico insisted that this tax was in response to the United States' inaction in complying with its agreements regarding market access of Mexican sugar. For some time, Mexico had tried to resolve the problem under a NAFTA Chapter 20 dispute settlement body; however, this was to no avail. The WTO panel and Appellate Body ignored this issue and proceeded to decide on the issue of national treatment. While presumably they acted correctly regarding WTO law, a question remains as to whether WTO panels should urge Member States to resolve regional disputes, such as this sugar dispute between Mexico and the United States, within regional dispute settlement bodies. 45 Decisions regarding national treatment violations have a direct effect on domestic regulatory measures. After all, virtually all government actions are protectionist to some degree. The challenge for trade tribunals is in discerning those measures that are intended to protect domestic markets at the expense of foreign ones. This is exactly what GATT Article III strives to do. It focuses on whether products imported into a territory are "accorded treatment no less favourable than that accorded to like products of national origin. ' 6 Furthermore, its purpose is to determine whether a measure has been passed "so as to afford protection" to a domestic market. 47 The operative phrase in making these determinations is "like products." WTO panels must compare treatment of a foreign product to a "like" domestic product.
In a similar way, NAFTA Chapter 11, article 1102, strives to ensure that foreign investments are also afforded treatment that is no less favorable than domestic investments. The operative term within article 1102 is "like circumstances"--foreign investments are compared to those domestic investments "in like circumstances. ' In dealing with regulatory measures, WTO panels have fluctuated from a more formalist reading of GATT Article HI to a more contextualized interpretation. 49 NAFTA Chapter 11 tribunals, on the other hand, tend to be more formalized in interpreting "likeness" and in finding comparators; however, they then contextualize the regulatory measure by attempting to balance its legitimate purpose against its discriminatory effects. In applying article 1102, a NAFTA Chapter 11 tribunal may determine whether the differences in treatment of investments in like circumstances has a "reasonable nexus to rational government policies that (1) do not distinguish, on their face or de facto, between foreign-owned and domestic companies, and (2) do not otherwise unduly undermine the investment liberalizing objectives of NAFTA. ' '50 At times, though, NAFTA Chapter 11 tribunals may instead look more closely at the measure in question and its connection to the domestic regulatory processes in place. 51 For the most part, NAFTA tribunals take a two-step analysis in adjudicating alleged national treatment violations. On the one hand, they look to WTO interpretations of "like products" in finding its investment comparators under "like circumstances. 52 On the other hand, NAFTA tribunals are willing to delve into domestic regulatory structure and contextualize the regulatory measure in question for legitimacy purposes.
Various NAFTA investor-state decisions have looked to WTO interpretations of "like products" in order to determine the "likeness" of investments protected under NAFTA Chapter 11.53 While NAFTA tribunals do 49. See Trujillo, Mission Possible, supra note 32, at 235. In determining "likeness," WTO panels look to primarily four factors: 1) the physical characteristics of a product including its properties, nature, and quality; 2) the end-uses of a product in any given market; 3) the tastes and habits of consumers' tastes and habits, which may vary, and 4) the tariff classification of the products (also known as the Border Tax 53. See Trujillo, Mission Possible, supra note 32, at part Ill.A; see also Trujillo, supra note not necessarily defer to WTO panels in the strictest sense, they do look to WTO panel interpretations of the meaning of "like products" for guidance in understanding "likeness" under the NAFTA Chapter 11 regime. Furthermore, this tendency to "defer" is brought first by the claimants in the investor-state disputes; in this way, they give legitimacy to their arguments. However, NAFTA tribunals have shown a greater willingness to defer to the regulatory processes of the domestic governments in assessing whether measures are in fact discriminatory.
54
Furthermore, NAFTA Chapter 11 tribunals do attempt to unpack the trade issues from the investment ones. Though there are public/private overlaps and substantive law overlaps among public and private rights of action, tribunals for cases such as Methanex have explicitly unpacked these overlaps in making their determinations. In this 2005 case in which a Chapter 11 tribunal had to decide whether California bans on the use of methanol for reformulated gasoline was a national treatment violation, the tribunal decided that ethanol and methanol producers were not "in like circumstances. 5 5 Rather, only methanol producers should be compared to each other and that the purpose for the ban, which was to avoid legitimate health and environmental hazards, was an important consideration in the determination of national treatment violations.
III. RECIPROCAL DEFERENCE AND DISAGGREGATING OVERLAPS
The tendency of NAFTA tribunals to look to WTO adjudication indicates that, despite recent challenges to the multilateral system through the failure of the Doha Round, regional tribunals and state and non-state actors look to WTO dispute settlement bodies for legitimacy. Therefore, it is within its dispute settlement bodies that the WTO may retain its relevance for trade.
The resulting hybridity of various trade regimes and their adjudicatory , available at http://www.unctad.org/en/docs/iteiia20034_en.pdf (describing similarities and differences between investment and trade regimes and noting that the political economy of investment is different from trade). The tendency of regional tribunals to "defer" to WTO adjudication in national treatment cases arises from the fact that attorneys for the claimants defer to WTO adjudication in bringing forth their arguments before the regional tribunals.
55. See Methanex, 44 I.L.M. 1343, at part IV, ch. B.
[Vol. 19:3 processes have resulted in a "spaghetti bowl" of trade regimes, 5 6 or, as Professor Sunjoon Cho has stated more precisely in light of the growing importance of Asian nations in trade, an "Udon bowl.
5 7 Through procedural mechanisms, for example, WTO panels may "manage hybridity" among the multiple overlapping trade regimes.
A procedural mechanism that I call reciprocal deference will not only help "manage hybridity," but also enhance coordination among the regional/bilateral regimes and the multilateral regime, and will increase transparency within domestic regulatory processes.
9
First, reciprocal deference would treat de jure (facially non-neutral) discriminatory measures differently from de facto (facially neutral) ones. In dealing with de facto discriminatory measures, reciprocal deference would be most relevant with those measures that have discriminatory effects and non-discriminatory ones that place "incidental burdens" on trade.
60 Second, reciprocal deference would unpack multilateral/regional overlap and recognize any impact it may have on a regional tribunal. It would allow for WTO panels to consider whether certain issues would be best decided regionally or bilaterally. Finally, in making a national treatment determination, it would allow a respondent to prove the legitimacy of its measures. In this way, WTO panels can learn from the NAFTA Chapter 11 investment regime: they may defer to national democratic and transparent regulatory processes and try to assess the regulatory measure in question within the context of the regulatory framework in which it was born. Though WTO panels are not in the best position to determine the legitimacy of these measures as a matter of substantive law, they may place this procedural burden on responding Member States to prove that in fact such measures are legitimate within their context. 6 (2000) (finding weaknesses in the regulatory model and comparing it to the anti-discrimination model which defers more to national governments). In the antidiscrimination model, the authors propose "determinate rules" for WTO panels to use in order to assess "covert protectionism." The rules are based on the requirements of transparency, performance orientation and consistency in order to distinguish legitimate regulations by Member States from illegitimate ones. See id. at 572-578; see also more on risk assessment mechanisms and scientific evidence as a means to determine procedural legitimacy. In this way, this model does not take into account those regulatory measures that are passed by domestic governments through transparent, democratic processes, but are not based on precise science or perhaps do not implicate science at all. For example, a hypothetical proposal to universalize healthcare may not have concrete scientific benefits and may be,at least in the short-term, economically burdensome on a society. However, despite the possible anti-competitive effects of placing price caps on certain necessary drugs, it is feasible that a domestic government may consider these costs to be a necessary social burden in order to embrace a possible social value, such as universal healthcare. 63 A similar point could be made regarding environmental regulation with respect to a tax on gasoline. Such a measure may create economic burdens on the automobile sectors; 64 however, they may also help open up new markets for fuel-efficient cars or hybrid vehicles. 65 A cap and trade system may have similar effects on the energy sector. 66 Second, unlike the antidiscrimination model, reciprocal deference unpacks the existing jurisdictional and substantive law overlaps. In this way, incentives on state and non-state actors to forum shop will diminish. Also, intersecting interests of state and non-state actors will surface. Third, reciprocal deference does not discount that the WTO may also have a role as a regulatory commission in setting standards for free and fair trade and in other specific areas such as intellectual property rights, labor, environment and transparency. 67 In this way, the WTO can continue to contribute to the harmonization of regulatory standards among its Member States.
Finally, reciprocal deference would increase dialogue among Member States in sorting out common regional or bilateral issues, and it would allow the WTO to be a forum where domestic administrative bodies may have the opportunity to demonstrate the legitimacy of its measures. In this way, the WTO may also influence domestic administrative processes and encourage 68 increased transparency within these processes.
CONCLUSION
While it may seem counterproductive for WTO panels to encourage "deference" to regional tribunals when necessary and to domestic regulatory processes for assessing issues of legitimacy, such deference would allow the WTO to remain relevant as a coordinating force within multilateralism and among the plurality of trade regimes. Those institutions closest to the execution of a domestic regulatory measure are actually in the best position to judge the legitimacy of a measure, but they also have the highest incentive to further those measures for reasons other than public purpose. 69 For this reason, WTO panels and NAFTA tribunals are skeptical of the legitimate intent of domestic regulatory measures. However, the decisions of these same international tribunals are only as powerful as their ability to convince domestic governments to enforce their decisions. Therefore, WTO panels and regional tribunals cannot ignore domestic administrative processes. They must participate in the dialogue of free trade. It is within these same regulatory structures that protectionism can best be combated.
Reciprocal deference encourages transparency and accountability within domestic regulatory structures by requiring that respondents on a WTO dispute prove the legitimacy of their measures. Such a burden perhaps is least effective with respect to nations that need transparency the most, the lesser developed nations. For this reason, the international community and the WTO itself should make resources available to less developed nations that are respondents. Already emerging economies such as India, China and Brazil are gaining importance within the international trading community. In encouraging dialogue from them and enhancing transparency within those governments, they may set an example for other emerging economies to increase transparency.
An argument may be made that the WTO is not the proper forum for such dialogue because the WTO texts do not support the idea that the trade regime should be viewed as a "constitutional polity. '70 Afterall, if there are conflicting adjudicatory results among the trade regimes, this would actually stir on dialogue among the political players; and in turn, create change through diplomatic negotiations. At some level, this may be true and this essay recognizes that the WTO can not bear the burden of resolving all conflicts among domestic regulatory processes and trade. However, the adjudicatory process of the WTO does carry some clout in the international trade landscape. In incorporating procedural mechanisms that increase transparency and strategic fairness for resolution of trade disputes, the WTO only increases its legitimacy as the final adjudicatory of trade matters. In addition, the regional tribunals that look to WTO adjudication for guidance on regional adjudication also contribute to the legitimacy of the WTO. 71 At times, conflicting outcomes are unavoidable and normative change could still arise from these conflicts. However, increased coordination among the multilateral, bilateral, and regional legal spheres is important for a gloablized trading system to emerge.
Disaggregating the overlaps that exist among trade regimes and state and non-state actors will also help reduce forum-shopping, which ultimately gives the wealthier nations who can afford to forum shop a strategic advantage over lesser developed nations. The tendency of claimants and regional tribunals such as NAFTA Chapter 11 tribunals to look to WTO jurisprudence regarding the adjudication of regulatory measures ultimately solidifies the legitimacy of WTO jurisprudence in a "bottom-up coordination., 72 It is also important for the WTO to engage in a "top-down coordination" where it moves away from adjudication under the strict parameters of its Covered Agreements and defers, when necessary, to the adjudication of regional and bilateral tribunals as well as to the administrative regulatory processes of its Member States. In this way, it can be the promoter of free trade and also a forum for dialogue among various state and non-state interests with regard to regulatory measures. It can also take on a stronger adjudicatory role rather than rely solely on its role as a supranational institution issuing normative standards.
In order to preserve its power, the WTO must share its adjudicatory power and force regional and bilateral tribunals to settle matters regionally. They must also be the coordinating force of the global trade system by creating concrete linkages to its Member States and their regional concerns. Regionalism will continue to grow; however, it may expand while remaining grounded within a multilateral structure that holds the global trading system together in a cohesive web of international and domestic adjudicatory processes.
71. See Trujillo, supra note 6 (discussing the tendency of regional tribunals to look to WTO adjudication in the area of national treatment and describing this phenomenon as "bottom-up coordination.").
72. Trujillo, supra note 6, at part IV(b) (describing "bottom-up coordination").
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